
DOCKET FILE COpy ORIGINAO R,G' NAL
Before The

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

and
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ADAMS COMMUNICATIONS CORPORATION)
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)
)
)

For Construction Permit for a New
Television Station to Operate on
Channel 51, Reading, Pennsylvania

To: Magalie Roman Salas, Secretary
for direction to

The Honorable Richard L. Sippel
Administrative Law Judge

RESPONSE OF NON-PARTY
TELEMUNDO NETWORK GROUP, LLC TO READING

BROADCASTING, INC.'S OPPOSITION TO OBJECTION TO SUBPOENA

Pursuant to the Order of this Court dated May 24, 2000 ("Order"), non-party Telemundo

Network Group, LLC ("Telemundo") hereby responds to the "Opposition to Objections By

Telemundo" filed by Reading Broadcasting, Inc. ("Reading").

INTRODUCTION

Telemundo is a non-party to this action, that has had no involvement with this action until

May 10, 2000, when Reading served on it a clearly overbroad and unduly burdensome subpoena

dated May 4, 2000 ("Subponea"). Telemundo has endeavored to cooperate in Reading's

discovery efforts in every reasonable way, including directing its counsel to accept service of the
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Subpoena and producing literally hundreds of pages of documents on short notice at the time

specified by Reading's counsel (May 19). Nonetheless, Reading has now filed a motion to

compel, seeking a privilege log (which it requested for the first time in its motion to compel) and

seeking to force Telemundo to bear the substantial burden and expense of reviewing and

producing telephone records, presumptively privileged notes of its attorney, M. Anne Swanson,

and Ms. Swanson's personal calendar, which contains composite personal and professional

information (including medical appointments, social and family engagements, and activities

related to her duties as president-elect of the Federal Communications Bar Association), as well

as business notations.

Pursuant to this Court's Order, Telemundo is filing contemporaneously herewith as

Attachment 1 a privilege/confidentiality log. In addition, Telemundo, in response to a

production request made by Reading in federal district court litigation that sought numerous

categories of documents, including those requested in the Subpoena, has since May 16, 2000,

made accessible to Reading for production and copying all non-privileged, non-confidential

documents responsive to the Reading document request. On May 19, 2000, Telemundo made

additional copies of hundreds of pages of these same documents from the files of Ms. Swanson

and Telemundo principal Ann Gaulke available to Telemundo's FCC counsel here in

Washington. Despite this extensive production, non-party Telemundo will deliver by Federal

Express on Friday May 26, 2000 copies of all additional non-privileged, non-confidential

documents that have been made available in the federal district court litigation since May 16,

2000, that Reading has failed to review.

However, non-party Telemundo continues to object to Reading's umeasonable,

overbroad, and burdensome request that Telemundo engage in the time-intensive and costly
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process of reviewing its telephone records, Ms. Swanson's presumptively privileged notes and

billing records, and Ms. Swanson's composite personal/business calendar. As described below,

these requests are clearly overburdensome, and Reading has not made the necessary showing to

warrant imposition of such effort and expense on a non-party.

BACKGROUND

On May 10, 2000, Reading served the Subpoena dated May 4, 2000 on Telemundo's

counsel. Telemundo is not a party to and, prior to the service of the Subpoena, has had no

involvement with this hearing, which was apparently initiated on May 6, 1999. The clearly

overbroad and unduly burdensome Subpoena sought "[a]ll documents concerning or relating to"

(l) "all appraisals of the value of WTVE(TV)" and (2) "Adams Communications Corp.,"

regardless of the relevance of any such documents to any issue in this proceeding, regardless of

any privilege that might attach to such documents, and regardless of the burden on non-party

Telemundo. Indeed, the Subpoena included no time frame.

In addition, Reading is a party to a pending lawsuit III the Eastern District of

Pennsylvania captioned Telemundo Network Group LLC v. Reading Broadcasting, Inc. et aI.,

(Civ. No. 99-5601) (E.n. Pa.). In that lawsuit, Reading posed numerous document requests to

Telemundo that included those documents sought in the Subpoena.! Telemundo has made the

1 These documents requests sought numerous documents in categories much broader than those
sought in the FCC proceeding, but at the same time included the documents specified in the
Subpoena, including, among other things: (1) correspondence and facsimile messages relating to
"(a) WTVE, or (b) Channel 51 in Reading, or (c) obtaining or maintain any existing or potential
Telemundo affiliate in the Philadelphia DMA, or (d) Micheal Parker, or (e) Frank McCracken, or
(f) actual or potential contacts between Adams Communications, Inc., its agents, attorneys, or
employees, on the one hand, and Telemundo agents, attorneys, or employees, on the other hand"
to or from Ann Gaulke (Request No.2); (2) all documents "referring to, relating to or evidencing
actual or potential communications between agents or attorneys of Adams Communications, Inc.
and agents or attorneys of Telemundo" (Request No.7); and (3) all documents "referring to,

continued...
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requested documents available to Reading since May 16, 2000, in connection with the federal

district court action, but Reading has not yet inspected or copied any such documents.

Despite the availability of these documents to Reading, Telemundo nonetheless made

additional copies of hundreds of pages of the documents in the files of Ms. Swanson and Ms.

Gaulke, the persons principally involved in obtaining the appraisal referenced in the Subpoena,

and timely provided them on short notice to Reading's counsel on the date Reading's counsel

specified, May 19, 2000. Reading's counsel did not request any privilege log prior to the

production of the documents. Indeed, Telemundo first learned of the privilege log request in

Reading's motion to compel.

ARGUMENT

A. Reading Has Not Made The Requisite Showing Of Necessity To
Warrant The Imposition Of A Substantial Additional Burden On
Telemundo.

Despite the substantial burden already imposed on non-party Telemundo, Reading

continues to insist on a number of secondary documents, such as telephone records, personal

calendars, and attorney's notes, that are at best marginally relevant and almost entirely

privileged. Telemundo has made no showing that these documents are necessary to the

prosecution of its claim, or any showing that there is a sufficient likelihood that the requested

documents will lead to the discovery of admissible evidence to warrant the imposition of such a

substantial additional burden on non-party Telemundo.

.. .continued

relating to, or evidencing actual or potential communications between agents or attorneys of
Telemundo, and agents or attorneys of the 'white knight' referred to in the preliminary injunction
hearing testimony of Telemundo's Ann Gaulke, given in Miami December 16, 1999" (Request
No.8).
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At the outset, although trial is scheduled to begin in approximately two and one-half

weeks and virtually all discovery has been completed (including Telemundo's production of

hundreds of pages of documents), Reading has produced no evidence that there is any merit

whatsoever to its "greenmail" claim. Indeed, Reading's failed attempt to convert a harmless

appraisal process into a greenmail violation should not be permitted to impose any additional

burden whatsoever on Telemundo.

The additional documents that Reading continues to insist on Telemundo's reviewing and

producing include telephone records, Ms. Swanson's presumptively privileged notes and billing

records, and Ms. Swanson's composite personallbusiness calendar. First, Telemundo's

telephone records are of marginal if any value. If Reading wanted to learn of any conversations,

it should have timely deposed the individuals involved rather than waiting until shortly before

the trial and subpoenaing Telemundo's telephone records. The process of obtaining such records

would be very costly and burdensome, and review of such records impossible to complete in a

timely fashion. Indeed, Telemundo's offices are located in Florida, New York, and California,

and its attorneys are located in cities around the country, including Washington, D.C., Miami,

and Philadelphia. Moreover, any such telephone records would only indicate there was a

telephone call, and would provide no evidence of any greenmail plot. Finally, to the extent that

the Subpoena is seeking communications between Ms. Swanson and Adams' Washington

counsel, any such calls would be local in nature and therefore not appear on any telephone

records.

Second, Reading seeks Ms. Swanson's presumptively privileged notes and billing

records. It is well-established that attorney's notes and billing records, reflecting conversations

with clients or others and involving the attorney's thought processes, are entitled to the most
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significant protection. Moreover, the review of notes and the billing records would require

extensive and time-consuming effort by Ms. Swanson. Again, Reading has made no showing

that any value to its case warrants the burden and effort involved to non-party Telemundo.

Third, Reading seeks to compel Telemundo to review and produce relevant portions of

Ms. Swanson's composite personallbusiness calendar, which contains not only business entries,

but personal family entries. Again, Telemundo has made no showing that the effort and expense

involved in such review and production is warranted by the clearly marginal value of any such

notes.

B. The Presiding Officer Should Condition Any Order Requiring
Telemundo To Produce Additional Documents On Reading's
Payment Of Telemundo's Cost And Expenses, Including Reasonable
Attorney's Fees, In Complying With Such Order.

Telemundo has already produced hundreds of pages of documents and is producing

additional documents this Friday. Given the substantial costs and expenses non-party

Telemundo has already incurred, the marginal nature of any further document production, and

the additional extensive burden the review and production of additional documents would entail,

Telemundo believes, as noted above, that the Presiding Officer should refuse to order any

additional production. However, if the Presiding Officer determines to order any such additional

production, he should condition any such order on Reading paying Telemundo's costs and

expenses, including attorney's fees, involved in reviewing and producing any additional

documents. If Reading believes that these documents are so critical to its case that it is willing to

impose this additional burden on Telemundo, it should likewise be willing to pay for the burden

it seeks to impose. See Rule 45(c)(2)(B), Fed. R. Civ. P. ("Such an order to compel production

shall protect any person who is not a party or an officer of a party from significant expense

resulting from the inspection and copying commanded").
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CONCLUSION

WHEREFORE, Telemundo respectfully requests that the Presiding Officer deny

Reading's motion to compel production of any additional documents. In the alternative,

Telemundo respectfully requests that, if the Presiding Officer determines to order any such

additional production, he should condition any such order on Reading paying Telemundo's costs

and expenses, including attorney's fees, involved in reviewing and producing any additional

documents.

Michael D. Hays
DOW, LOHNES & ALBERTSON, PLLC

1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036
Tel: (202) 776-2711
Fax: (202) 776-2222
Counsel for Telemundo Network Group, LLC

Date: May 25, 2000
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CERTIFICATE OF SERVICE

I hereby certify that, on this 25th day of May, 2000, I caused a copy ofthe foregoing

"Response Of Non-Party Telemundo Network Group, LLC To Reading Broadcasting, Inc.'s

Oppossition To Objections To Subpoena" to be delivered (as indicated below), addressed to the

following:

The Honorable Richard L. Sippel
Chief Administrative Law Judge
Federal Communications Commission
445 12th St., S.W. - Room l-C864
Washington, D.C. 20554
(BY HAND and TELECOPY)

Norman Goldstein, Esquire
James Shook, Esquire
Enforcement Bureau
Federal Communications Commission
445 12th Street, N.W. - Room 3-A463
Washington, D.C. 20554
(BY TELECOPY and MAIL)

Thomas J. Hutton, Esquire
Holland & Knight, L.L.P.
2000 K Street, N.W.
Suite 200
Washington, D.C. 20037-3202
Counsel for Reading Broadcasting, Inc.
(BY TELECOPY and MAIL)

Harry F. Cole, Esquire
Bechtel & Cole, Chartered
1901 L Street, N.W.
Suite 250
Washington, D.C. 20036
Counsel for Adams Communications Corp.
(BY TELECOPY and MAIL)
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TELEMUNDO PRIVILEGE LOG

Beginning End Bates Date To From CC Description Reason
Bates Number for
Number Privilege

TDOO026 TDOO029 8/10/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson

TDOO151 TDOOl51 7/22/99 Magalie Roman Salas, Randall W. Sifers, Esq., Redaction of handwriting WP
Secretary, FCC Holland and Knight on top of letter. Redaction

Document otherwise
produced.

TDOO167 TDOOl67 4/13/99 Kevin F. Reed, Esq., M. Anne Swanson, Esq., Note re: Questions, draft AC/WP
Dow, Lohnes & Dow, Lohnes &
Albertson Albertson

TDOOl68 TDOOl73 undated M. Anne Swanson, Esq., Notes re: Telemundo AC/WP
Dow, Lohnes & Questions
Albertson

TDOOl74 TDOOl75 4/26/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing WTVE AC
Dow, Lohnes & Kevin F. Reed, Esq., Fancy Hill permit
Albertson Dow, Lohnes &

Albertson

TDOOl99 TDOOl99 4/30/99 M. Anne Swanson, Ann Gaulke Redaction of comments AC
Esq., Dow, Lohnes & on cover sheet. Redaction
Albertson Document otherwise

produced.
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TDOO206 TDOO210 5/3/99 Cary M. Meadow, Esq. M. AlUle Swanson, Esq., Fax Cover Sheet AC
AlUl Gaulke Dow, Lohnes & discussing WTVE

Albertson appraisal

TDOO240 TDOO241 5/11/99 AlUl Gaulke M. Anne Swanson, Esq., Fax Cover Sheet AC
Dow, Lohnes & discussing WTVE
Albertson appraisal

TDOO269 TDOO270 5/19/99 AlUl Gaulke M. AlUle Swanson, Esq., Kevin F. Reed, Esq., Letter discussing FCC AC
Dow, Lohnes & Dow, Lohnes & renewal proceeding
Albertson Albertson

TDOO285 TDOO286 6/2/99 AlUl Gaulke M. Anne Swanson, Esq., Kevin F. Reed, Esq., Fax Cover Sheet AC
Dow, Lohnes & Dow, Lohnes & discussing WTVE
Albertson Albertson appraisal

TDOO333 TDOO333 6/18/99 AlUl Gaulke M. AlUle Swanson, Esq., Kevin F. Reed, Esq., Letter discussing FCC AC
Dow, Lohnes & Dow, Lohnes & renewal proceeding
Albertson Albertson

TDOO339 TDOO344 7/14/99 AlUl Gaulke M. Anne Swanson, Esq., Kevin F. Reed, Esq., Letter discussing FCC AC
Dow, Lohnes & Dow, Lohnes & renewal proceeding
Albertson Albertson

Jeffrey J. Gee, Esq.

TDOO378 TDOO379 9/15/99 AlUl Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson

TDOO403 TDOO404 9/29/99 AlUl Gaulke M. AlUle Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson

PHL_A 1378247 v 1 2



TD00569 TD00570 7/22/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson

TD00623 TD00624 10/15/98 Ann Gaulke Elizabeth McGeary, Elizabeth McGeary, E-Mail re: legal issues AC
Esq., Dow, Lohnes & Esq., Dow, Lohnes &
Albertson Albertson

sth

TD00625 TD00626 4/26/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing WTVE AC
Dow, Lohnes & Kevin F. Reed, Esq., Fancy Hill permit
Albertson Dow, Lohnes &

Albertson

TD00635 TDOO640 undated M. Anne Swanson, Esq., Handwritten notes re: WP
Dow, Lohnes & legal issues involved in
Albertson Fancy Hill permit and

FCC Renewal Proceeding

TD00641 TD00642 10/21/98 Elizabeth McGeary, Ann Gaulke Fax Cover Sheet AC
Esq., Dow, Lohnes & forwarding letter
Albertson discussing Fancy Hill

permit

TGOO028 TGOOO28 4/4/99 Kevin Reed, Esq., Ann Gaulke Fax Cover Sheet AC
Dow, Lohnes & forwarding document for
Albertson review

TGOOO38 TGOO038 4/26/99 Ann Gaulke M. Anne Swanson, Esq., Letter discussing WTVE AC
Dow, Lohnes & Fancy Hill permit
Albertson
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TGOO050 TGOO050 5/11/99 Ann Gaulke M. Anne Swanson, Esq., Fax Cover Sheet AC
Dow, Lohnes & discussing WTVE
Albertson appraisal

TGOO141 TGOO141 7/16/99 Alan Sokol Anne Gaulke Cary M. Meadow, Esq. Fax Cover Sheet AC/WP
discussing Anne
Swanson, Esq. Legal
advice

TGOO142 TGOO145 7/14/99 Ann Gaulke M. Anne Swanson, Esq., Kevin F. Reed, Esq., Letter discussing FCC AC
Dow, Lohnes & Dow, Lohnes & renewal proceeding
Albertson Albertson

Jeffrey 1. Gee, Esq.

TGOO157 TGOO157 6/18/99 Ann Gaulke M. Anne Swanson, Esq., Kevin F. Reed, Esq., Letter discussing FCC AC
Dow, Lohnes & Dow, Lohnes & renewal proceeding
Albertson Albertson

TG00684 TG00685 9/29/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson

TG00782 TG00783 7/22/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson

TG00834 TG00835 8/10/99 Ann Gaulke M. Anne Swanson, Esq., Cary M. Meadow, Esq. Letter discussing FCC AC
Dow, Lohnes & Kevin F. Reed, Esq., renewal proceeding
Albertson Dow, Lohnes &

Albertson
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TSOO030 TSOO033 7/14/99 Ann Gaulke M. Anne Swanson, Esq., Kevin F. Reed, Esq., Letter discussing FCC AC/WP
Dow, Lohnes & Dow, Lohnes & renewal poceeding and
Albertson Albertson Legal Memo

Jeffrey 1. Gee, Esq.

TSOO055 1S00055 4/26/99 Ann Gaulke M. Anne Swanson, Esq., Letter discussing WTVE AC
Dow, Lohnes & Fancy Hill permit
Albertson

Unnumbered Various N/A M. Anne Swanson, Esq., N/A Various looseleaf notes AC/WP
Dow, Lohnes &
Albertson

Unnumbered Various N/A M. Anne Swanson, Esq., N/A Billing records AC/WP
Dow, Lohnes &
Albertson

Unnumbered Various N/A M. Anne Swanson, Esq., N/A Personal calendars AC/WP
Dow, Lohnes & (composite family and Confidential
Albertson professional)
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